BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Laura Sunstein Murphy


:







:


v.




:

C-2015-2475726







:

PECO Energy Company


:

Maria Povacz




:







:


v.




:

C-2015-2475023







:

PECO Energy Company


:

ORDER GRANTING, IN PART, AND DENYING, IN PART

COMPLAINANTS’ MOTIONS FOR REASONABLE ACCOMMODATION

OF DISABILITY UNDER THE AMERICANS WITH DISABILITIES ACT
INTRODUCTION

The above Complainants have each filed a Motion for Reasonable Accommodation of Disability under the Americans with Disability Act (ADA).  Ms. Murphy and Ms. Povacz have each filed a Complaint with the Pennsylvania Public Utility Commission (Commission) alleging, inter alia, that smart meters emit electromagnetic frequencies (EMF) that cause them ill health effects.  Both Complainants seek to prevent PECO from installing smart meters to record their usage of PECO service.  As discussed below, the Motions are granted in part and denied, in part.
 
DISCUSSION


On June 7 and 8, 2016, Laura Sunstein Murphy voluntarily attended two days of hearings held on the Complaint of Maria Povacz v. PECO Energy Company at Docket No. C-2015-2475023.  Hearings on this Complaint were held in a hearing room in Philadelphia.  Hearings on Ms. Murphy’s Complaint were scheduled for June 14-15, 2016 in a Philadelphia Hearing Room.

Subsequent to the June 7th and 8th hearings, counsel for Ms. Murphy forwarded to us a letter from a physician who stated that Ms. Murphy’s health was adversely affected by her sitting in the courtroom and being exposed to the florescent lighting, cell phones and wireless communications in the area.  This physician further stated that it was necessary for Ms. Murphy’s hearing to be delayed four to five months in order for her to recover from this exposure. 

To accommodate Ms. Murphy, we rescheduled her hearing for December 5-9, 2016.  Additionally, we advised counsel for Ms. Murphy on June 16, 2016 that she could participate by telephone or video conference.  
On June 20, 2016, counsel for Ms. Murphy requested that the matter be moved to Harrisburg to accommodate Ms. Murphy due to her belief that EMF and florescent light exposure would be less there.  Counsel further stated that Ms. Povacz and Diane and Stephen Van Schoyck had joined in this request.  The Van Schoycks filed a Complaint similar to the others at C-2015-2478239.  We again informed counsel, via email response on June 20, 2016, that all Complainants could participate by telephone or video conference/Skype. 

On August 25, 2016, the instant Motions were filed on behalf of Ms. Murphy and Ms. Povacz.
  In their Motions, the Complainants seek to move the hearings to Harrisburg, believing that a courtroom in Harrisburg would have less of an adverse impact on their health than a Philadelphia courtroom.  The Complainants again contend that they are EMF sensitive and, referencing what is identified as a 2006 Indoor Environmental Quality research report, state that:
For people who are electromagnetically sensitive, the presence of cell phones and towers, portable telephones, computers, fluorescent lighting, unshielded transformers and wiring, battery re-chargers, wireless devices, security and scanning equipment, microwave ovens, electric ranges and numerous other electrical appliances can make a building inaccessible. 

(Povacz brief at 18).  

In its Answer to the Motions, PECO stated that the Complainants have not proven that they are EMF sensitive and therefore have not proven that they have a disability.  PECO responded to the Complainants’ reliance on the Indoor Environmental Quality research report as follows:
First, it does not set forth the policy of the United States Access Board – it is a report written by a contractor to the Board.  And, as the Memorandum of Law notes (p. 18, fn. 6), “research reports and guidance materials on this page were prepared under contract to the Access Board by independent contractors.  As such, they represent the analysis and views of the contractors only and are not a statement of Access Board policy or position.”  We are not dealing here with a legal requirement, we are dealing with a recommendation from a contractor of what it thinks the Board should adopt as a legal requirement.  


Second, this Report was provided to the Board in 2006.  In 10 years, the Board did not adopt this recommendation as Board policy.  


Third, in a later section of the same report, the Board’s contractor specifically states that, if a person claims to be electromagnetically sensitive, and claims that they are simply unable to use or meet in a designated public building or facility, or that they are too severely impacted by Idiopathic Environmental Intolerance to use a designated “Cleaner Air Room,” or similar facility, then reasonable accommodations include:
· Permit business to be conducted by phone, fax, mail, or e-mail rather than in person

· Allow participation in a meeting by speakerphone
https://www.access-board.gov/research/completed-research/indoor-environmental-quality/recommendations-for-accommodations

These are effectively the exact accommodations offered by the Administrative Law Judges in this matter – participation by phone or computer.  The Report of the Access Board’s contractor, upon which the Motion is based, specifically recommends that the Board should accept participation by speakerphone is a reasonable accommodation to a claim of Idiopathic Environmental Intolerance.  

(PECO Answer to Motion at 10-11).
In Complainants’ Reply to PECO’s Answer, counsel for Complainants stated:

Complainants never suggested that their proposal for the hearing to be held in Harrisburg was the only reasonable accommodation.  They merely suggested that as a possibility, one that would be maximally protective of their health.  They still believe that to be the case.  But if the PUC were to provide a courtroom at its building in Philadelphia that had no fluorescent lights, cell phones, or other devices that emit comparable levels of electromagnetic energy, Complainants would have no choice but to give it a try.  It still might cause harm to their health, and they would have to decide how to deal with that situation should it arise, but at least there would appear to be a good chance to minimize the health risk while still permitting them to be present at the hearings.

(Complainant’s Reply to Answer of PECO).

Title II of the ADA provides that “no qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.”  42 U.S.C. § 12132. 

To establish a claim under Title II, the person asserting such a claim must show that (1) he or she is a qualified individual with a disability, (2) who was excluded from participation in or denied the benefits of a public entity's services, programs, or activities, and (3) such exclusion, denial of benefits, or discrimination was by reason of a disability.  See 42 U.S.C. § 12132;  Pierce v. Pitkins, 520 F. App’x 64, 67 (3d Cir. 2013); Positano v. Dalbalso, 2016 U.S. Dist. LEXIS 110160 (M.D. Pa. Aug. 17, 2016).

PECO questions whether the Complainants have a disability that falls under the Americans with Disabilities Act and asserts that this is the crux of the Complaints filed by Ms. Murphy and Ms. Povacz, and goes to the ultimate issue before us.  For purposes of these motions, assuming that Complainants do suffer from the asserted disability, offering telephonic or video participation as an alternative to being physically present for the hearings does not mean that they are being “excluded from participation in or [will] be denied the benefits of a public entity's services, programs, or activities.”  42 USCS § 12132.
As noted in Goldblatt v. Geiger, 2012 DNH 65 (D.N.H. 2012), 

“The United States Supreme Court has held that Title II of the Americans with Disabilities Act (ADA), 42 U.S.C.S. § 12132 et seq., protects a qualified individual's fundamental right of access to the courts.  Therefore, the ADA provides an affirmative obligation to accommodate persons with disabilities in the administration of justice.  Although courts must take reasonable measures to remove any barriers to accessibility, Title II does not require states to employ any and all means to make judicial services accessible to persons with disabilities.  It requires only reasonable modifications that would not fundamentally alter the nature of the service provided, and only when the individual seeking modification is otherwise eligible for the service. 28 C.F.R. § 35.130(b)(7).   . . . Title II of the Americans with Disabilities Act (ADA), 42 U.S.C.S. § 12132 et seq., requires a court to make a reasonable accommodation, not provide the exact accommodation requested.  A court is not required to meet a disabled person’s exact requests.  What is required by the ADA, and what the state court provided in this case-is an alternative which allows disabled persons to communicate as effectively as a non-disabled person.” 

Goldblatt v. Geiger, 867 F. Supp. 2d 201, 209-210 (2012). 

The Complainants have indicated a strong preference to be present and have subtly suggested that telephonic participation is not adequate.  We understand the Complainants’ desire to be present for these hearings.  However, considering the volume of telephonic hearings conducted at the Commission, we disagree that telephonic participation is deficient, regardless of the level of complexity of a case.  Telephonic hearings have been held to accommodate parties who are elderly, temporarily ill, immobile, or simply unable to travel and there is no basis upon which to find that such hearings deprive a Complainant of a fair and impartial hearing or are otherwise discriminatory. 
Moreover, we find it important to note that Complainants’ counsel supplied detailed information regarding the significant precautions both Complainants have taken at their respective homes to minimize their exposure to electromagnetic energy.  Regarding Ms. Murphy, counsel provided the following statement:

Ms. Murphy has taken measures to protect herself from electromagnetic energy exposure to the extent possible.  She does not use fluorescent lights in her home, and takes steps to avoid them outside of her home.  She has ceased use of all wireless devices, such as cell phones, cordless phones, wifi, and iPad.  She has installed special drapes made with electromagnetic energy shielding fabric on her windows and had two outside walls of her home painted with electromagnetic energy shielding paint.  She asks visitors to her home to turn off their cell phones.  When she ventures out of her home, she wears electromagnetic energy shielding clothing:  vest, cap, scarf, and amber glasses.  When she is at a physician’s office, she requests that they turn off fluorescent lights, cell phones, and other sources of electromagnetic energy, and that request is always honored.
 

Regarding Ms. Povacz, counsel supplied the following statement from the Complainant:
I have taken every measure that I can to reduce my exposure to electromagnetic energy at home.  I sleep in a special sleeping bag that protects me from electromagnetic energy.  I wear special clothing to protect me from electromagnetic energy.  I have eliminated all wireless devices.  I have no cordless phones or microwave.  I have a cell phone, but I do not use it except that calls made to it forward to a land line that I answer.  I sleep in a room that has no electric power at all.  The whole third floor of my house has no electric power and I have eliminated electric power in some of the lower rooms as well.

Clearly, both Complainants have taken significant steps to limit their exposure to EMFs, far more than we could accomplish in any hearing room, be it in Philadelphia or Harrisburg.   

Accordingly, we believe the best approach is to offer participation by teleconference or videoconference.
  These options would allow both Complainants to participate in these hearings from locations that presumably best meet their health needs. 
ORDER



THEREFORE,



IT IS ORDERED:

1. That Complainants’ Motions For Reasonable Accommodation Of Disability Under The Americans With Disabilities Act are granted in part and denied in part; 

2. That Laura Sunstein Murphy may participate in hearings on her Complaint captioned as Laura Sunstein Murphy v. PECO Energy Company at Docket No. C-2015-2475726 by either telephone or video conference; 

3. That Maria Povacz may participate in hearings on her Complaint captioned as Maria Povacz v. PECO Energy Company at Docket No. C-2015-2475023 by either telephone or video conference; 
4. That if either Ms. Murphy or Ms. Povacz decide to participate by telephone they must contact the Philadelphia Office of Administrative Law Judge no later than 36 hours prior to the hearing date to advise the Administrative Law Judges of their intent to appear telephonically and to obtain a conference call-in number for the hearing; 

5. That if either Ms. Murphy or Ms. Povacz decide to participate via video conferencing, they are responsible for making any and all necessary arrangements to so appear for the hearings; and 

6. That all remaining requests for accommodations are denied.  

Date:
 September 9, 2016  
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Darlene D. Heep








Administrative Law Judge
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Christopher P. Pell








Deputy Chief Administrative Law Judge
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� 	We note that these are not consolidated Complaints and that a separate record will be developed in each case and that separate decisions will be issued on each Complaint.  However, since both Complainants are represented by the same counsel and the requests are substantially similar, we will address their separate Motions by this Order.  


� 	No Motion for Reasonable Accommodation of Disability under the Americans with Disability Act has been filed on behalf of the Van Schoycks.


� 	52 Pa.Code § 5.103(a) establishes the scope and content of motions while §5.103(c) provides a 20 day response period for a party to answer or object to a motion.  52 Pa.Code §5.103 does not allow for a party to file a reply to an answer or objection.  Although we will consider this reply in this instance as it merely supplements Complainants’ Motion, the parties are reminded that they must adhere to Commission regulations in any and all future filings with the Commission at these dockets.


� 	Memorandum Of Law in Support of Complainant’s Motion For Reasonable Accommodation of Disability Under the Americans With Disabilities Act.


� 	Affidavit of Maria Povacz, Povacz Motion for Accommodation.


�	We have reached out to the Commission’s IT department to inquire whether we can offer this accommodation with Commission equipment and have learned that we cannot.  Therefore, if Ms. Murphy or Ms. Povacz wish to utilize videoconferencing as an alternative, they will be fully responsible for making such arrangements.  
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